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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
STATE OF OKLAHOMA, et al.,
Plaintiffs,
Case No. 4:05-cv-00329-GK F-PJC

V.

TYSON FOODS, INC., et al.,

N N N N N N N N N

Defendants.

DEFENDANTS REPLY IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT DISMISSING COUNTS1, 2, 3,4,5,6 AND 10 DUE TO LACK OF
DEFENDANT-SPECIFIC CAUSATION AND DISMISSING CLAIMS OF JOINT AND
SEVERAL LIABILIY UNDER COUNTS4, 6, AND 10 [DKT. #2069]
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Defendants respectfully submit this reply on their Motion for Partial Summary Judgment
Dismissing Counts 1, 2, 3, 4, 5, 6 and 10 Due to Lack of Defendant-Specific Causation and
Dismissing Claims of Joint and Several Liability Under Counts 4, 6, and 10 [DKT. # 2069] (the
“Motion”). Plaintiffs have falled to provide Defendant-specific evidence on causation as
required for the state tort, CERCLA, and RCRA claims aleged in the Second Amended
Complaint. Further, Plaintiffs have failed to identify a valid legal basis under which their clam
for joint and severd liability can survive given Plaintiffs’ undisputed contribution to the injuries
aleged. Therefore, the Court should grant Defendants' Motion.

l. Counts ], 2, 3,4, 5,6 & 10 Must be Dismissed Dueto Plaintiffs’ Failureto Produce
Defendant-Specific Evidence of Causation

Defendants motion is founded on the basic legal principle that Plaintiffs must provide
evidence of a causa relationship between each individua Defendant’s conduct and Plaintiffs
alleged injuries in order to present a fact question for a jury. Plaintiffs do not meaningfully
dispute that such individualized evidence is required. Nor could they. Individualized proof is
required because causation is a necessary element of any tort claim against any defendant. See
Twyman v. GHK Corp., 93 P.3d 51, 54 n. 4 (Okla. Civ. App. 2004); Angell v. Polaris Prod.
Corp., 280 Fed.Appx. 748, 2008 U.S. App. Lexis 12007 (10th Cir. June 4, 2008). To establish
causation in a tort claim, a plaintiff must prove that each defendant’s conduct was both the
cause-in-fact' and proximate cause’ of the aleged injury. Without this defendant-specific
showing, a court has no basis to hold any particular defendant liable, as that defendant may have

played no role in causing the alleged injury. Id. Asset forth in Defendants' Motion, Plaintiffs

! See Oakland Qil Co. v. Knight, 92 Fed. Appx. 589, 598 (10th Cir. 2003); McKellips v.
S. Francis Hosp., Inc., 741 P.2d 467, 470 (Okla. 1987); City of &. Louis v. Benjamin Moore &
Co., 226 S\W.3d 110, 113 (Mo. 2007); PROSSER AND KEETON ON TORTS § 41 at 266, 2609.

2 See Woolard v. JLG Indus., 210 F.3d 1158, 1172 (10th Cir. 2000); Dirickson v. Mings,
910 P.2d 1015, 1018-19 (Okla. 1996); PROSSER AND KEETON ON TORTS § 42.
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have failed to satisfy their burden to prove this first, and most basic, element of their case by
neglecting to present evidence that each Defendant’s conduct constituted a ‘cause in fact’ and
proximate cause of Plaintiffs’ alleged injuries.

As predicted in Defendants Motion, Plaintiffs have attempted to fill this void in their
case by invoking the concept of “indivisible injury,” which is used to establish joint and several
liability. See Motion at 3, n.4; Resp. at 18. But Plaintiffs’ argument confuses joint and several
liability with causation. Joint and several liability is a doctrine for apportioning damages among
defendants whose concerted action causes an indivisible harm.® Kilpatrick v. Chrysler Corp.,
920 P.2d 122, 126 (Okla. 1996). In a case involving joint and severa liability, plaintiffs must
still demonstrate that each defendant was a cause of the harm; once that predicate is established,
however, the law may make each defendant responsible for remedying the entire injury because
the harmisindivisible. 1d. Thisisentirely distinct from a plaintiff’s fundamental obligation to
establish that each individual defendant caused the aleged harm. See supra, notes 1 & 2 and
accompanying text. Without strict compliance with that obligation, liability (whether it be
individual or joint and several) could be imposed on an innocent defendant merely because
somebody else has caused an indivisible harm.

In addition, Plaintiffs further attempt to obfuscate the issue of causation by engaging in a
discussion of circumstantial versus direct evidence that is wholly immaterial to Defendants
arguments. See PItfs.' Resp., p. 17. The issue is not whether Plaintiffs must prove causation by
circumstantial or direct evidence; it is whether Plaintiffs have come forward with any substantial
evidence—circumstantial or direct—to meet their burden to prove causation with respect to each

individual Defendant. As set forth in Defendants’ Motion, they have not.

® That is, proving cause-in-fact and proximate cause is a condition precedent to
establishing joint and several liability through the indivisible harm concept.
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In an attempt to survive summary judgment in the absence of proof that each Defendant
contributed to causing the harm alleged, Plaintiffs resort to mischaracterizing Defendants
arguments. Plaintiffs set up a “straw man’ by stating that Defendants argument requires
Plaintiffs to trace and quantify the contribution from each and every application site to the
alleged injury. Plaintiffs then attempt to knock down their “straw man” by selectively quoting
and citing tort cases addressing indivisible harm.* An example of this is Plaintiffs reliance on
the unpublished and partially vacated opinion in Herd v. Blue Tee Corp., 2003 U.S. Dist. LEXIS
27381, at *41 (N.D. Okla. July 11, 2003), vacated in part, 2004 U.S. Dist. LEXIS 30673 (N.D.
Okla. Jan. 13, 2004). While this case has doubtful precedential authority, it nevertheless
supports Defendants Motion. In Herd, the plaintiffs aleged that lead-laden dust blown from
various defendants’ chat piles and tailing ponds commingled in the air and contaminated a
community. Id. at *39-40. The district court noted that “once the lead-laden dust reaches the
air-stream, it is impossible to trace its precise source.” 1d. a *41. Because this commingling
created an indivisible injury, the plaintiffs were not required to quantify the various defendants
relative contributions of |ead-laden dust in order to allocate a specific amount of damages to each
defendant. Id. at *41-42. Rather, the plaintiffs were allowed to pursue damages based on joint
and severd liability. 1d. However, the Herd plaintiffs nonetheless still had to provide defendant-

specific proof of causation. These plaintiffs were required to show that each defendant in fact

* For example, while explaining their theory of indivisible injury, Plaintiffs cite Union
Tex. Petroleum Corp. v. Jackson, 909 P.2d 131, 149-50 (Okla. Civ. App. 1995) for the genera
rule “that where several persons are guilty of separate and independent acts of negligence which
combine to produce directly asingle injury, the courts will not attempt to apportion the damage.”
Plaintiffs’ brief, however, overlooks the language regarding a “guilty” party and implies that
under this case, they are not required to show defendant-specific evidence of causation.
Regardless of the number of defendants, a plaintiff in any case will always be required to show
that each defendant actually contributed to the alleged injury. Moreover, Plaintiffs have
affirmatively demonstrated through the proposed Willow Brook consent decree that the alleged
harm here is not “indivisible” and that a “reasonable basis’ exists for apportioning the alleged
harm. See Burlington N. & Sante Fe Rwy. Co. v. United States, 129 S.Ct. 1870, 1881-82 (2009).
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contributed a measurable and significant® amount of the lead dust that reached the plaintiffs. 1d.
at 42-43. As the district court emphasized, “Plaintiffs must, at the summary judgment stage,
create a genuine issue of material fact as to whether each individua defendant contributed to the
alleged nuisance.” Id. at 43. To do this, Plaintiffs must provide evidence that: (1) each
defendant released a substantial amount of the contaminant at issue into the environment; and (2)
each defendant’ s release actually made its way through the environment to play a substantial part
in causing the harm. This fate-and-transport evidence cannot be excused even in cases such as
Herd, where the sources of lead dust were limited. “The [Herd] Court simply reject[ed the]
argument that any defendant who emitted |ead-laden particles, no matter the distance from [the
alleged harm] or the concentration of the particles, is subject to suit.” 1d. at 43-44.

In Herd, the district court concluded that the plaintiffs met their burden in large part
because of the proximity between the defendants and their massive chat piles and the plaintiffs
and the lack of other sources of lead-laden dust. 1d. at 43-45. The district court made it clear
that, as a factual matter, that case was “not about a single particle from a chat pile that is miles
away.” |d. at 44-45. Thefactsin Herd establishing liability stand in stark contrast to the factsin
this case. In this case, Plaintiffs alege (correctly) that independent farmers, ranchers, and others
use poultry litter as afertilizer on fields randomly scattered throughout a million-acre watershed.
They claim (wrongly) that this fertilizer indirectly contributes nutrients and bacteria to streams
and lakes that may be miles, tens of miles, or even a hundred miles away from a field where
poultry litter has been applied. As this Court saw at the preliminary injunction hearing, there
may be numerous other fields, forests, or buildings between a field where poultry litter has been

applied and the nearest stream. The specifics of the distances and barriers that stand between the

®>The Herd Court noted the causal meaning of the word “ contribute” defined as “play[ing]
asignificant part in bringing about an end or result.” 2003 U.S. Dist. LEXIS 27381 at *43 n.27.
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fields in question and the site of the alleged injuries is not known because Plaintiffs have made
no effort to identify the locations of the fields where poultry litter is applied. Rather, the Court is
left to guess where poultry litter has been applied, whether those locations are distant from
streams, and whether those streams are distant from major tributaries and Lake Tenkiller.
Moreover, as the Court knows, there are myriad other sources of nutrients and bacteria in the
watershed, so when bacteria and nutrients are found in a stream, there is no inherent evidence
that those nutrients or bacteria came from poultry litter and not humans, cattle, wildlife, or other
sources. See Opinion and Order, Dkt. No. 1765 at 7 (Sept. 29, 2008). And even if Plaintiffs had
attempted to show that one particular field contributed bacteria or nutrients to the alleged injury
(which they did not), that would say nothing about whether each of the other eleven Defendants
are responsible for litter applications that aso contributed to the injury. Defendants have
operations that are very different in size and location.

In order to establish defendant-specific proof of causation in this case, Plaintiffs must
demonstrate that nutrients and bacteria from each individual Defendant have reached the
waterways of the IRW in sufficient amounts to cause the alleged harm. Plaintiffs' indivisible
harm theory only becomes relevant if they cross that fundamental evidentiary showing.
However, rather than come forward with this required proof, Plaintiffs have based al of their
evidence in this case on the aggregate alleged activities and impact of all Defendants. Plaintiffs
have never connected a single instance of contamination of Lake Tenkiller, the Illinois River, or
its tributaries to a specific Defendant, to one or more specific fields where litter was used, or to
poultry farmers operating under contract with a specific Defendant. While Plaintiffs claim that
nutrients from land applied poultry litter contributed to contamination of water bodies such as the
Illinois River or Lake Tenkiller, they fail to provide evidence that any application event at a

specific field by a specific Defendant contributed to the contamination alleged. See Defendants
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Motion, Undisputed Facts 1 14-18; see also, Olsen |l Dep. at pp. 46:24-47:25 (Defendants
Motion, Ex. 4); Fisher Il Dep. at pp. 74:17-25, 80:14-23, 82:9-17, 86:18-87:4 (Defendants
Motion, Ex. 1).

Paintiffs failure to show actual causation is aso fatal to their CERCLA and RCRA
clams. Plaintiffs fault Defendants for not discussing Tosco Corp. v. Koch Industries, Inc., 216
F.3d. 886, 891 (10th Cir. 2000). Defendants did not discuss the Tosco case because its holding is
inapposite. Tosco and Alcan (upon which it relied) involved multiple defendants who stored or
owned materials a one location. That is, both cases involved a single release site where multiple
defendants were responsible for contributing the contaminants. Tosco merely stands for the
proposition that plaintiffs in CERCLA cases involving multiple defendants responsible for one
release site are only required to trace the response costs to the release rather than to each
individual defendant’s waste. 1d. at 891-93. Unlike Tosco, however, the case at bar involves
thousands of alleged release sites and properties owned by numerous entities and individuals
who are not even partiesto thislitigation. A separate line of caselaw governs such a situation.

As discussed in Thomas v. FAG Bearings Corp., 846 F. Supp. 1382 (W.D. Mo. 1994),
CERCLA'’s dtrict liability provisions apply differently in cases with multiple defendants
allegedly associated with multiple release sites than in cases with multiple defendants associated
with asingle release site. The Thomas court explained that applying strict liability to cases with
multiple alleged release sites would produce absurd results by holding “liable anyone who
released the same type of substance that has contaminated another site.” Thomas, 846 F. Supp.
at 1386-87. Under such atheory, “[a] party who discovers TCE groundwater contamination in
Missouri could successfully sue every party who released TCE in the entire country.” Id.
Contrary to Plaintiffs argument here, the courts have developed a framework to govern these
multi-site, multi-party situations. Where there are multiple release sites and multiple parties,

6
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once a contaminant is no longer in the immediate vicinity of a particular site, questions of
causation arise and it becomes necessary to determine whether a given release was a “ substantial
factor” in a plaintiff’s injury. Id. a 390. This requirement “comports with the notions of
fairness that have always been present with questions of causation in our legal system.” Id.
Accordingly, “where multiple sites may be responsible for releases causing the contamination
and that contamination resulted in response costs being incurred, plaintiffs must provide
evidence that the contamination resulted from a release from defendants’ site.” Kelly v. Kysor
Industrial Corp., 1994 U.S. Dist. LEXIS 21194, *28-29, Case No. 5:91-CV-45 (W.D. Mich. Oct.
27, 1994); see also New Jersey Turnpike Auth. v. PPG Indus., Inc., 197 F.3d 96, 105 (3d Cir.
1999) (overbroad CERCLA facility not limited to specific releases “would result in an
unwarranted relaxation of the ‘nexus’ required” to show that each defendant caused the alleged
contamination). Under Tosco and Thomas, like al CERCLA cases, Plaintiffs must show that the
alleged damages were caused by a specific release. In this multi-defendant case with multiple
aleged release sites, Plaintiffs must provide evidence that the contamination resulted from a
specific release for each Defendant. Genera allegations covering “the industry” (like Plaintiffs
clamsin this case) are insufficient.

Plaintiffs have also failed to provide the Defendant-specific evidence required to support
their clams under RCRA. This Court has already held that RCRA requires proof of causation, a
decision that has been affirmed by the Tenth Circuit. See Oklahoma v. Tyson Foods, Inc., 565
F.3d 769, 782 (10th Cir. 2009). The inquiry required for a successful citizen suit under RCRA 8§
6972(a)(1)(A) “is whether the defendant's actions—past or present—cause an ongoing violation
of RCRA.” South Rd. Assoc. v. International Bus. Mach., 216 F.3d 251, 254-55 (2nd Cir. 2000).
Accordingly, Plaintiffs causal evidence must tie the actions of each particular Defendant to an
ongoing violation. Industry-wide allegations are, again, insufficient.
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Plaintiffs Response makes clear that their current evidence of individual causation is no
different than the evidence Plaintiffs presented on their application for a preliminary injunction.
Plaintiffs have not provided evidence that constituents from litter applications by each Defendant
have contaminated the waters of the IRW to create a substantial and imminent risk to human
health or the environment. To the extent that Plaintiffs have found bacteria and nutrients in the
watershed, they have not shown that these constituents came from poultry litter as opposed to
one of the myriad other sources of bacteria and nutrients in the IRW. Accordingly, Plaintiffs
RCRA claim should be dismissed.

. Plaintiffs Contribution of Nutrients and Bacteriato the IRW Precludes Application
of Joint and Several Liability to Defendants

Defendants demonstrated in their Motion that joint and several liability does not apply
here because Plaintiffs have contributed to their own aleged injury. In response, Plaintiffs argue
that Defendants rely solely on comparative fault negligence cases that do not apply to the
Plaintiffs intentional tort claims.® Pitfs.’ Resp., pp. 24-25. Defendants agree that comparative
negligence—and the exception it provides to joint and severa liability where a plaintiff has
contributed to its own injury—does not apply to intentional torts. However, contrary to
Plaintiffs argument, Defendants Motion is not based upon principles of comparative
negligence. Rather, as Plaintiffs’ Response makes clear, Plaintiffs are pursuing joint and several
liability for intentional torts under a theory that the damages from those torts are “indivisible.”

Pltfs." Resp., p. 23 (the "indivisible injury rationale has been repeatedly applied by Oklahoma

® Plaintiffs seemingly concede that they cannot prove their case under a theory of
negligence and intend to pursue their claims as intentional torts. Pltfs." Resp., p. 29. However,
the language they use, i.e. “that their claims involve intentional torts,” is equivocal and does not
commit them to pursuing their claims solely under intentiona tort theories. Based on this
statement, the Court should limit Plaintiffs at trial to presenting their claims as intentional torts.
If they cannot prove the necessary intent, then the Court should not permit them to fall back onto
claims of negligent conduct.
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courts in pollution cases'). Regardless of comparative fault principles, the indivisible harm
theory is unavailable to a plaintiff who has contributed to the alleged “indivisible harm.” See
Waltersv. Prairie Oil & Gas Co., 204 P. 906, 908 (Okla. 1922).

Plaintiffs disregard this exception to the application of joint and severa liability, which
certainly applies outside of the negligence context,” and fail even to address the Walters case,
which is directly on point. Walters, 204 P. at 908. Instead, Plaintiffs response to Defendants
analysis rests on cases which are completely dissimilar to the case at hand. Plaintiffs cite Boyles
v. Oklahoma Natural Gas Co, 619 P.2d 613 (Okla. 1980), for the ideathat “the only exception to
the joint and several liability of tortfeasorsis under a negligence cause of action where a plaintiff
is contributorily negligent.” Pltfs." Resp., p. 28. However, while the present case (according to
Plaintiffs) involves intentional tort claims, Boyles is a negligence action decided under
Oklahoma's comparative fault statute. Further, Plaintiffs cite to Boyles for the idea that "the
severa liability exception ‘does not apply to tort litigation in which the injured party is not a
negligent co-actor.”” Pltfs.' Resp., p. 28. Plaintiffs selective quotation gives the impression
Boyles applies to all torts. However, the full quote from Boyles states that “Laubach does not
apply to tort litigation in which the injured party is not a negligent co-actor.” 619 P.2d at 617.
Laubach v. Morgan, 588 P.2d 1071 (Okla. 1978) is a comparative negligence case, decided
under Oklahoma's comparative negligence statute. Therefore, it is clear that the Boyles court
intended its statement to apply only to comparative negligence cases.

In contrast to these inapposite negligence cases, Walters makes clear that Oklahoma
recognizes proper exceptions to joint and severa liability outside of the limited exception

recognized by Boyles. See Walters, 204 P. at 908. Moreover, a number of the cases upon which

" Walters involved a nuisance claim. See 204 P. at 907. Additionally, Union Texas
Petroleum Corp. v. Jackson, 909 P. 2d 131 (Okla Civ. App. 1995), which also discusses the
indivisible harm theory, involved a nuisance claim.

9
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Plaintiffs rely not only address the comparative fault statute (which is not relevant here), but also
involve suits where there were no contributing acts by the injured party. See generally, Prairie
Oil & Gas Co., v. Laskey, 46 P.2d 484 (Okla. 1935); Union Tex. Petroleum Corp., 909 P. 2d 131,
Boyles, 619 P.2d at 616 (Plaintiff was "admittedly blame-free."); Marshall v. Nelson Elec., 766
F.Supp. 1018 (N.D. Okla. 1991); and Sevitski v. Pugliese, 151 B.R. 590 (N.D. Okla. 1993).
Those cases have no applicability to the present matter. In sum, PlaintiffsS argument simply is
not applicable to this case, where no clams based on negligence have been pled and where
Plaintiffs have clearly contributed to the injuries they allege have occurred in the IRW. See
Defendants' Statement of Undisputed Material Facts, §f 20, 21, 25-57.

Plaintiffs’ final argument focuses on the allegedly "de minimis" nature of the State of
Oklahoma's contribution to its own purported injury. The undisputed facts show that Plaintiffs
contribution of phosphorus, bacteria, and other substances to the waters of the IRW are
substantial. Plaintiffs offer no evidence to dispute the substantial State contributions identified in
Defendants Motion. See Defendants' Statement of Undisputed Material Facts, 1 20, 21, 25—
57. Additionally, Plaintiffs cite no authority for the proposition that the extent — de minimus or
otherwise — of a plaintiff's contribution to its own injury has any effect on the applicability of the
Walters exception to joint and severad liability.

CONCLUSION

For the foregoing reasons, the Court should grant Defendants Motion for Partial
Summary Judgment Dismissing Counts 1, 2, 3, 4, 5, 6 and 10 Due to Lack of Defendant-Specific
Causation and Dismissing Claims of Joint and Severa Liability under Counts 4, 6, and 10 [DKT.

#2069].
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Respectfully submitted,

BY: /s Michael R. Bond
Michael R. Bond, appearing pro hac vice
Erin Thompson, appearing pro hac vice
Dustin R. Darst, appearing pro hac vice
KUTAK RoOCK LLP
234 East Millsap Road, Suite 400
Fayetteville, Arkansas 72703-4099
(479) 973-4200 Telephone
(479) 973-0007 Facsimile

-and-

Robert W. George, OBA #18562
Bryan Burns, appearing pro hac vice
TYSON FOoDS, INC.

2210 West Oaklawn Drive
Springdale, Arkansas 72762

(479) 290-4067 Telephone

(479) 290-7967 Facsimile

-and-

Patrick M. Ryan, OBA # 7864
Paula M. Buchwald, OBA # 20464
RyAN, WHALEY & COLDIRON, P.C.
119 North Robinson, Suite 900
Oklahoma City, Oklahoma 73102
(405) 239-6040 Telephone
(405) 239-6766 Facsimile

-and-

Jay T. Jorgensen, appearing pro hac vice
Thomas C. Green, appearing pro hac vice
Mark D. Hopson, appearing pro hac vice
Gordon D. Todd, appearing pro hac vice
SIDLEY AUSTINLLP

1501 K Street, N.W.

Washington, D.C. 20005-1401

(202) 736-8000 Telephone

(202) 736-8711 Facsimile
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Attorneys for Defendants Tyson Foods,
Inc., Tyson Chicken, Inc., Tyson Poultry,
Inc., and Cobb-V antress, Inc.

BY: /s/lJames M. Graves

(SIGNED BY FILING ATTORNEY
WITH PERMISSION)

Woodson W. Bassett 111

Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW FIrRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

Attorneys for George's, Inc. and George's
Farms, Inc.

BY: /s A. Scott McDanidl

(SIGNED BY FILING ATTORNEY
WITH PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McCDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley
MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC
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BY:

13

425 W. Capitol Avenue, Suite 1800
Little Rock, AR 72201

Telephone: (501) 688-8800
Facsimile: (501) 688-8807

Attorneys for Peterson Farms, Inc.

/s/ John R. Elrod

(SIGNED BY FILING ATTORNEY
WITH PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. JoshuaWidley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

Attorneys for Simmons Foods, Inc.

BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY

WITH PERMISSION)

Robert P. Redemann, OBA #7454

PERRINE, MCGIVERN, REDEMANN, REID,
BERRY & TAYLOR, P.L.L.C.

Post Office Box 1710

Tulsa, OK 74101-1710

Telephone: (918) 382-1400

Facsimile: (918) 382-1499



Case 4:05-cv-00329-GKF-PJC  Document 2259 Filed in USDC ND/OK on 06/19/2009 Page 15 of 18

-and-

Robert E. Sanders

Stephen Williams

YOUNG WILLIAMSP.A.

Post Office Box 23059
Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

Attorneys for Cal-Maine Farms, Inc. and
Cal-Maine Foods, Inc.

BY: /s/ John H. Tucker
(SIGNED BY FILING ATTORNEY
WITH PERMISSION)
John H. Tucker, OBA #9110
Theresa Noble Hill, OBA #19119
RHODES, HIERONYMUS, JONES, TUCKER &
GABLE,PLLC
P.O. Box 21100
Tulsa, Oklahoma 74121-1100
Telephone: (918) 582-1173
Facsimile: (918) 592-3390

-and-

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
Todd P. Walker

MelissaC. Collins
FAEGRE & BENSON LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

Attorneys for Cargill, Inc. and Cargill
Turkey Production, LLC

CERTIFICATE OF SERVICE
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| certify that on the 19th day of June 2009, | electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of

Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

Robert Allen Nance

Dorothy Sharon Gentry

Joseph P. Lennart

David P. Page

RiGGs ABNEY NEAL TURPEN ORBISON & LEWIS

Louis W. Bullock
Robert M. Blakemore
BULLOCK BULLOCK & BLAKEMORE, PLLC

Frederick C. Baker
Lee M. Heath
William H. Narwold
Elizabeth C. Ward
Elizabeth Claire Xidis
Ingrid L. Moll
Jonathan D. Orent
Michael G. Rousseau
Fidelma L. Fitzpatrick
MOTLEY RICE, LLC
COUNSEL FOR PLAINTIFFS

A. Scott McDaniel

Nicole Longwell

Philip D. Hixon

Craig A. Mirkes

MCDANIEL HIXON LONGWELL & ACORD, PLLC

Sherry P. Bartley

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us

doug_wilson@riggsabney.com
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
rnance@riggsabney.com
sgentry@riggsabney.com
jlennart@riggsabney.com
dpage@riggsabney.com

Ibullock @bull ock-blakemore.com
bblakemore@Dbull ock-blakemore.com

fbaker@motleyrice.com
Iheath@motleyrice.com
bnarwold@motleyrice.com
Iward@motleyrice.com
cxidis@motleyrice.com
imoll @motleyrice.com
jorent@motleyrice.com
mrousseau@motleyrice.com
ffitzpatrick@motleyrice.com

smcdaniel @mhla-law.com
nlongwell@mhla-law.com
phixon@mhla-law.com
cmirkes@mhla-law.com

shartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

COUNSEL FOR PETERSON FARMS, INC.

Robert P. Redemann
David C. Senger
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PERRINE, MCGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
YOUNG WILLIAMSP.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
THE OWENS LAW FIRM, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks gweeks@bassettlawfirm.com
Woody Bassett whbassett @bassettlawfirm.com
K.C. Dupps Tucker kctucker @bassettlawfirm.com
Vince Chadick vchadick @bassettl awfirm.com

BASSETT LAW FIRM
COUNSEL FOR GEORGE’'SINC. AND GEORGE’'SFARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwl!aw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk dfunk@cwlaw.com

P. Joshua Wisley jwisley@cwlaw.com

CONNER & WINTERS, PLLC
COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtucker@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thill @rhodesokla.com

Ledlie J. Southerland Ijsoutherland@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West terry@thewestlawfirm.com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann C. Kleibacker Lee kklee@faegre.com
Todd P. Walker twalker@faegre.com
MelissaC. Collins mcollins@faegre.com

FAEGRE & BENSON LLP
COUNSEL FOR CARGILL,INC. AND CARGILL TURKEY PRODUCTION,LLC
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| aso hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

Mr. J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

/sl Michaegl R. Bond
Michadl R. Bond
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